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JURISDICTION
The Utah Supreme Court has jurisdiction in this matter pursuant to Section
§78A-4-103(2)(h) Utah Code Ann.1953, as amended, which provides for "appeals
I.@

from district court involving domestic relations cases, including, but not limited to,
divorce, annulment, property division, child custody, support, parent-time, visitation,
~

adoption, and paternity".

STANDARD OF REVIEW
An appellate court reviews a trial court's determination of alimony for abuse
of discretion. Fitzgerald v. Fitzgerald, 2005 Ut. Ap. 67 (Utah App 2005), citing,

Willey v. Willey, 951 P .2d 226, 230 (Utah 1997). An alimony determination is
reviewed for an abuse of discretion. "We review a district court's alimony
determination for an abuse of discretion and "will not disturb [its] ruling on alimony
as long as the court exercises its discretion within the bounds and under the standards
we have set and has supported its decision with adequate findings and conclusions."

Dahl v. Dahl, 2015 UT 79, 345 P.3d 566 (Utah 2015) citing Connell v. Connell, 2010
UT App 139, 15, 233 P.3d 836 (internal quotation marks omitted).
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QUESTIONS FOR REVIEW

Question 1:

Whether the trial court abused its discretion when it awarded alimony without a
finding that wife had met her burden of proof to provide credible supporting financial
documentation to establish her financial need.
Question 2:

Whether the trial court abused its discretion when it awarded alimony in excess of
wife's own verified expenses in light sufficient and undisputed net income available
to pay for such.
DETERMINATIVE LAW:

Dahl v. Dahl, 2015 UT 79,345 P.3d 566 (Utah 2015)
Jensen v. Jensen, 2008 UT App 392, 197 P.3d 117 (Utah App. 2008)
Bingham v. Bingham, 872 P.2d 1065, 1068 (Utah Ct.App.1994)
Olson v. Olson, 2010 UT App 22,226 P.3d 751 (Utah App. 2010)
STATEMENT OF CASE

Petitioner/Appellee, Patricia Munoz (hereafter "wife") and
Respondent/Appellant, Martin Carlos (hereafter "husband") were married for 16.5
years at the time of separation and 19 years at the time of trial. R. at 681. Wife filed
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for divorce in May 2014. R. at 1. At the time of separation, the husband was awarded
a permanent protective order against wife for domestic violence and husband was
granted temporary custody of the parties' three minor children. See Protective Order
Case No. 144402170 entered October 22, 2014.
In the divorce case, on July 30, 2014, wife filed her first version of her
financial declaration without any attachments or verification of her claimed monthly
expenses of $1,833. R. at 45-56. On September 11, 2014, wife filed a response to
husband's motion for temporary orders that included a request for temporary alimony
and she filed a second version of her financial declaration claiming expenses of
$3,306 per month, but without any attachments or verification of her claimed
expenses. R. at 165-17 4. On September 21, 2014, wife filed a third version of her
financial declaration claiming $3,532 in monthly expenses, with an attached paystub,
but not other verification of her expenses. R. at 189-200. On September 29, 2014 a
hearing was held with the court commissioner for temporary orders and husband was
awarded temporary custody. R. at 215-219. On the issue of temporary alimony
requested by wife, the court commissioner found that the expenses of the wife in her
previously filed financial declarations were not actual expenses but rather claimed
expenses for her and the children-that the declarations' expenses had assumed her
with sole custody of children and included the expenses of the children and
possession of the marital residence. R. at 219. As such, the court declined to enter
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temporary alimony and allowed the mother to bring her temporary alimony claim
back before the court in the future after amending her expenses. R. at 219; Order on
Hearing for Temporary Orders entered October 10, 2014, at paragraph 14.
On November 28, 2014, wife filed a fourth version of her financial declaration

~

claiming expenses of $3,262 per month, and attached only a paystub from each of the
parties. R. at 229-240. No other proof or verification of wife's expenses were
provided. On December 16, 2014, and despite the complete lack of verification of
wife's expenses, a hearing was held and the court commissioner ordered temporary
alimony of $758 per month. R. at 369-372. The wife objected to the
recommendation of the court commissioner and an objection hearing was held with
the trial court. On September 9, 2015, and again despite the complete lack of
verification of wife's expenses, the trial court ordered temporary alimony of $1,181
per month. R. at 386-388.
Just prior to trial held in January 2016, wife filed a fifth version of her
financial declaration. Mother's Trial Exhibit 5. Attached to this fifth declaration was
an American Express statement showing a monthly payment of $86 and a recent car
purchase contract showing a monthly payment of $250. Id.
At trial, the parties agreed to the no-fault grounds of irreconcilable
~

differences. R. at 710. After a 2-day trial, the parties were awarded joint physical
custody with equal parent time on a week-on/week-off basis. R. at 699. The wife
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was employed and earning $2,005 per month, and the husband was employed and
earning earns $4,281 per month. R. at 698. Child support for the joint and equal
custody arrangement was ordered from the husband to the wife of $252 per month
pursuant to the child support guidelines. R. at 699.
The wife's expenses were a moving target from the beginning of the case. She
had filed five (5) different financial declarations during the case-all of which
included different figures and totals for her monthly expenses. Although she had the
opportunity to submit documentation supporting her claimed expenses on five (5)
separate occasions (when filing her financial declarations), she failed to do so.
At trial, beside her own statements of her own recollections and estimates of
what her expenses may be, at trial the wife provided only the following as proof of
her expenses in support of her alimony claim: ( 1) 2 auto repair bills for a car she no
longer owns or drives (Wife's Trial Exhibit 4), (2) a paystub showing a 401k loan
repayment of $59 per month (Wife's Trial Exhibit 2), (3) an American Express credit
card bill showing a minimum payment of $86 per month (Wife's Trial Exhibit 5),
and (4) a purchase contract for a car she purchased after separation and just prior to
trial with a car payment of $250 per month (Wife's Trial Exhibit 5). Her financial
declaration submitted at trial (Wife's Trial Exhibit 5) had no other proof or
documentation in support of her monthly expenses and contradicted her previous four
(4) versions of her financial declarations submitted. ~ife did introduced evidence of
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her rent of $800 per month by calling as a witness her friend and coworker with
whom she was living at the time and allegedly charging her rent. The coworker
testified that rent was $800 but that she had not actually paid it, paid around $300 or
$350 on some months, and that she did not wife expect to pay her. R. at 742-983, at
pp. 16-18, 24-25. Wife failed to introduce any other supporting evidence via
testimony, bank statements, or bills to support her claimed expenses in support of her
alimony request.

It was undisputed at trial that her expenses supported by documentation were
$395 per month (for AmEx bill, 401k loan, and car payment). If her rent of $800
were added to her expenses, then her total verified expenses were $1,195. The trial
court determined that she had a net income of approximately $1,600 per month and
would receive child support of $252 per month for a total net income of $1,852 per
month. R. at 698.
In cross examination testimony, the wife testified that she had no other
documentation of her monthly expenses .
Question:

Answer:
Question:
Answer:

. . . Besides the American Express payment and your car
payment, do you have receipts or statements or proof of any
of the other expenses?
Just the car.
Just the car and American Express; correct?
Uh-huh (affirmative).
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R. at 742-983; Trial Transcript, Vol. 1, pp 108-09. Wife did not claim that the

documentation to support her expenses were not reasonably available, nor did she
explain why she did not bring proof of her expenses to court.
Despite the nearly complete lack of verifying her expenses with supporting
i.0

documentation, the trial court found "the mother's expenses of $3,200 per month,
deducting some stated expenses for credit cards, her 401 k contribution, but
otherwise accepting her expenses from her financial declaration in the summary in
her post-trial brief." R. at 698. The "summary" referred to was not admitted at trial
and the expenses listed were not verified with any documentation, but rather a
demonstrative summary attached to wife's post-trial brief.
Despite the clear and overwhelming lack of evidence of need, the trial court
awarded alimony of $548 per month for 12 years. Husband appeals the
determination of the alimony amount.
SUMMARY OF ARGUMENTS
The trial court erred in awarding alimony because the wife failed in her
burden to provide proof of her expenses with supporting documentation. The burden
of showing financial need is on the party requesting alimony. Because Wife failed to
provide the court with the supporting documentation or to otherwise verify or prove
her financial need, it is an abuse of discretion to award alimony. and therefore,
alimony award should have been denied as a matter of law.
Page 11 of21
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Additionally, the court should have reduced wife's non-proven expenses in
the court's need's analysis. After subtracting wife's unsupported expenses, the
evidence was clear and uncontroverted that wife had sufficient income to cover her
supported expenses-and therefore no need. Without need of a recipient spouse,
alimony should have been denied as a matter of law. It was an abuse of discretion to
award alimony above the wife's proven needs.

I.

ARGUMENT
THE TRIAL COURT ABUSED ITS DISCRETION IN A WARDING
ALIMONY WHEN THE WIFE FAILED HER BURDEN TO PROVE
HER EXPENSES

The law in Utah is clear that a court must make findings of the required
statutory factors before awarding alimony. Utah Code 30-3-5(8)(a). Primary among
these are the notorious "Jones" factors of (1) need of the recipient spouse, (2)
income of the recipient spouse, and (3) ability to pay of the payor spouse. Utah
Code 30-3-5(8)(a)(i-iii). A necessary and prerequisite to any award of alimony is a
showing of need. On the issue of "need", the burden is on the party requesting
alimony to provide sufficient credible evidence of need and provide supporting
documentation beyond unsubstantiated testimony of recollections of expenses. The
Utah Supreme Court in Dahl held:
As the party seeking an award of permanent alimony, Ms. Dahl bore
the burden of providing the district court with sufficient credible
evidence of each factor listed in the Alimony Statute. Ms. Dahl argues
that she "showed that she had expenses and had the need for an award
120 Appellate Brief
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of alimony" and that her testimony was credible. But as explained
above, Ms. Dahl's testimony consisted solely of her recollection of her
marital expenses. She provided no financial declaration, no supporting
financial documentation, and no expert testimony ...
.Ms. Dahl's unsubstantiated testimony did not satisfy her burden of
showing her financial need. We therefore conclude that Ms. Dahl
failed to meet her burden of showing her financial need-a necessary
prerequisite to an award of permanent alimony ...
vi)

In summary, we hold that the district court acted within its discretion
in denying Ms. Dahl's request for permanent alimony. Ms. Dahl failed
to provide the court with the evidence necessary to demonstrate her
financial need. The record clearly indicates that the district court was
mindful of the statutory alimony factors and made all of the findings it
could based on the evidence before it. Any harm Ms. Dahl may have
suffered by receiving no permanent alimony was not a result of error
on the part of the district court, but instead was due to her counsel's
failure to present the evidence necessary to support an award of
permanent alimony. 23 We therefore affirm the district court's decision
denying Ms. Dahl's request for permanent alimony.

Dahl v. Dahl, 2015 UT 79, 345 P.3d 566, iJ108-09 (Utah 2015) (emphasis added).
This case is strikingly similar to the facts and issues in Dahl. At trial wife
failed to provide the court nearly any supporting documentation to verify her needs
and expenses. Wife is seeking a permanent alimony award and therefore bears the
burden of proof of her verified expenses. However, in this case, the trial court
improperly placed the burden of proof on wife's need on the husband-that he had
to persuade the court that she did not have expenses. The trial court stated,
"However, the court is not persuaded, regardless of the question of the proof of
vJ

expenses, that she doesn't have expenses." R. at. 698. The question before the court
was not whether she had expenses, but what was the evidence_ before it on what
120 Appellate Brief
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were the monthly amounts of her supported expenses. The court then ignored the
burden proof that should have been on wife to prove her expenses and found she had
expenses despite the lack of supporting documentation brought by wife. R. at 698.
Such was against the clear direction and bounds of the Utah Supreme Court in Dahl.
At trial, beside her own statements of her own recollections and estimates of
what her expenses may be, wife provided no expert testimony and relied on her
recollections only. The only verified expenses were: (1) 2 auto repair bills for a car
she no longer owns or drives, (2) a paystub showing a 40 lk loan repayment of $59
per month, (3) an American Express credit card bill showing a minimum payment of
$86 per month, and (4) a purchase contract for a car she purchased after separation
and just prior to trial with a car payment of $250 per month. Her financial
declaration submitted at trial had no other proof or documentation in support of her
monthly expenses and contradicted her previous financial declaration(s) submitted.
Wife did introduced evidence of her rent of $800 per month by calling as a witness
her friend and coworker with whom she lived. The coworker testified that rent was
$800 but that she had not actually paid it and that she did not wife expect to pay her.
Wife failed to introduce any other supporting evidence via testimony, bank
statements, or bills to support her claimed expenses in support of her alimony
request. Wife admitted in her testimony that she did not have any other
documentation for her claimed expenses.
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Thus, the only evidence of wife's expenses supported by documentation at
trial totaled $395 per month (for AmEx bill, 401k loan, and car payment). If her
rent of $800 were added to her expenses, then her total verified expenses were
$1,195. The trial court determined that she had a net income of approximately
$1,600 per month and would receive child support of $252 per month for a total net
income of $1,852 per month.
Wife had the opportunity to submit to the court documentation supporting her
claimed expenses on the five ( 5) separate occasions including at the 2-day trial, and
failed to do so. The wife bears the burden of proof on her request for alimony in
~

supporting her expenses, and failed to do so. The trial court nevertheless abused its
discretion by awarding alimony outside of its "bounds and under the standards [the
Utah Supreme Court] has set and has supported its decision with adequate findings
and conclusions." Dahl, at paragraph 84. Therefore, pursuant to the required
statutory finding of "need" in an alimony award, the burden of providing supporting
documentation resting on the requesting spouse under Dahl, alimony should have
been denied.
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II.

THE TRIAL COURT ABUSEED ITS DISCRETION IN A WARDING
ALIMONY IN EXCESS OF WIFE'S VERIFIED FINANCIAL NEED

Although similar in result under the required "Jones factors" including "need"
and Dahl discussed above, the trial court also abused its discretion in awarding
alimony above wife's demonstrated need. The maximum alimony award is a party's
demonstrated need. "[R]egardless of the payor spouse's ability to pay more, 'the
[recipient] spouse's demonstrated need must ... constitute the maximum permissible
alimony award.'" Jensen v. Jensen, 2008 UT App 392, 1 13, 197 P .3 d 117 (second
alteration and omission in original) (quoting Bingham v. Bingham, 872 P .2d 1065,
1068 (Utah Ct.App.1994)). Olson v. Olson, 2010 UT App 22,226 P.3d 751 (Utah
App. 2010).

Finally, in Dahl, the court defined the burden of proof to require a

party to present the "evidence necessary to demonstrate []financial need." Thus, for
a party to carry his or her burden of demonstrating expenses, a party must present
evidence and supporting documents sufficient to prove their need-something
beyond a party's own recollections, such as, supporting documentation or expert
testimony. Dahl, paragraphs 108-109.
In this case, wife did not provide any evidence of her monthly needs that were
in excess of her income. To increase alimony beyond wife's need requires detailed
findings and rationale. Fitzgerald v. Fitzgerald, 2005 Ut. Ap. 67. See also, Bingham
v. Bingham, 872 P.2d 1065, 1068 (Ut. Ct. App. 1994). Where a trial court offered
no explanation for awarding alimony in excess of need, the court should not have
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awarded recipient alimony in excess of need. Fitzgerald v. Fitzgerald, 2005 Ut. Ap.
67
Additionally, Rule 26.1 of the Utah Rules of Civil Procedure as noted in Dahl 1
requires each party to disclose and attached to its financial declaration copies of
statements verifying the amounts listed on the financial declaration, such as
statements, tax returns, pay stubs, loan applications, documents, or bank statements.
This rule also provides,
(c)(7) If the foregoing documents are not reasonably available or are in
the possession of the other party, the party disclosing the Financial
Declaration must estimate the amounts entered on the Financial
Declaration, the basis for the estimation and an explanation why the
documents are not available.
Rule 26.1 (c) of the Utah Rules of Civil Procedure. See also, Jensen v. Jensen, 2008
UT App 392, 197 P.3d 117 (Utah App. 2008) (Holding that a court should reduce a
party's claimed expenses when such are unproven or unsupported, stating, "[a]lso,
although Wife's trial exhibit set her financial need at $4704 per month, not including
payment of debt, the court found that she failed to prove the existence of much of
her claimed debt."
~

vJ

i..,g

Footnote 20 in Dahl states: "We note that the type of financial documentation that
the district court ordered Ms. Dahl to provide is now automatically required under
rule 26.1 of the Utah Rules of Civil Procedure. Indeed, rule 26.1 provides a detailed
list of .the documents that parties to a divorce must include in their financial ·
declarations. While this rule was not in place at the time of the Dahls' divorce
litigation and is thus not controlling in this matter, the fact that detailed financial
documentation is now automatically required supports the notion that the district
court did not abuse its discretion in ordering such documentation in this case."
1
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Here, at trial, Wife did not claim that the documentation to support her
expenses were not reasonably available, nor did she explain why she did not bring
proof of her expenses to court. There was no expert testimony. It was undisputed at
trial that Wife's only and total verified expenses at trial were $395 per month (for
AmEx bill, 401k loan, and car payment). If her rent of $800 were added to her
expenses, then the undisputed total of her verified expenses were $1,195. The trial
court determined that she had a net income of approximately $1,600 per month and
would receive child support of $252 per month for a total net income of $1,852 per
month available to cover her expenses. Despite these undisputed facts and a total
lack of supporting documentation of wife's expenses, the trial court found "the
mother's expenses of $3,200 per month," and only explained that the court was
"deducting some stated expenses for credit cards, her 401 k contribution, but
otherwise accepting her expenses from her financial declaration in the summary in
her post-trial brief." The court did not make any other findings or give any other
reasoning. The "summary" referred to was not admitted at trial, was not verified
with any documentation, but rather demonstrative of wife's argument in favor of
alimony and attached to her post-trial brief. Thus, wife did not "demonstrate" her
need through supporting documents, testimony or other evidence what-so-ever.
Nevertheless, the trial court abused its discretion by awarding alimony of $548-an
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amount excess of wife's demonstrated needs. Awarding alimony in excess of a
party's demonstrated or supported needs is an abuse of discretion.
CONCLUSION
Utah Code 30-3-5(8)( c) and an abundance of Utah law requires that a court
make a finding of need of a recipient spouse in an alimony award. However, Dahl,
and Utah case law preceding Dahl, requires that Wife bears the burden of proof at
li;i)

trial to demonstrate and verify her needs by supporting documentation. It is
undisputed at trial that Wife's total verified needs were less than her available
income. It is undisputed in this case that Wife failed to provide any supporting
documentation of her need in excess of her income. Despite Rule 26.1 's
requirement to verify amounts in a financial declaration and wife's opportunity to

~

file supporting documentation in conjunction with her filing her financial
declarations on five ( 5) separate occasions. The burden of showing financial need is
clearly on the party requesting alimony. The trial court erred in awarding alimony
because the wife failed in her burden to provide proof of her expenses with
supporting documentation. Because Wife failed to provide the court with the

~

supporting documentation or to otherwise verify or prove her financial need, it is an
abuse of discretion to award alimony, and alimony award should have been denied
as a matter of law.
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Additionally, the court should have reduced wife's non-proven expenses as
part of its "need" analysis. When the expenses support by documentation are only
and properly considered, it was undisputed that wife had sufficient net income to
cover her supported expenses and therefore no need in excess of her ability to cover
those expenses from her own income from employment and child support award. It
was an abuse of discretion to award alimony above the wife's proven needs.
Like the wife in Dahl, alimony should have been denied for failure to provide
support for her alimony claim. As the court explained in Dahl, this is a just result
· under the law and "[ a]ny harm [wife] may have suffered by receiving no permanent
alimony was not a result of error on the part of the district court, but instead was due
to her counsel's failure to present the evidence necessary to support an award of
permanent alimony." And like Dahl, and under the undisputed lack of evidence
before he trial court, the alimony award should have been denied, and attorney fees
and costs of appeal awarded to husband.
Dated July 1, 2017.
DavidJ.unter
Counsel for Appellant
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CERTIFICATE OF COMPLIANCE
This brief contains less than 14,000 words and less than 1,300 lines of text
and does not exceed 30 pages. This brief has been prepared in proportionally spaced
typeface using Microsoft Word 2016 New Times Roman 13 pt font.
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DatedJulyl,2017.

_ _____.,...........................,__ __
David~~
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CERTIFICATE OF SERVICE
Certificate of Service Email: I hereby certify that I personally served a true and
~

correct copy of the foregoing on this date via email to May Ann Hansen, via email to Mary
Ann Hanson (legal@maryannhansen.com).

Dated July 1, 2017.

Davi~

ADDENDUM
No Addendum is necessary

~
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